UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Re:  Nicholas Richard Arend, Bky Case No. 03-42833
Debtor. Chapter 7
Citibank (South Dakota), N.A.,
Plaintiff,
V. Adv Case No. 03-4194
Nicholas Richard Arend,

Defendant.

NOTICE OF MOTION AND MOTION FOR DEFAULT JUDGMENT AS SANCTION FOR
DEFENDANT’S FAILURE TO ATTEND DEPOSITION AND FOR ALTERNATIVE RELIEF

TO: Nicholas Richard Arend, Pro Se, 14109 Excelsior Blvd, Minnetonka. MN 55345,

1. Plaintiff, by its undersigned attorneys, moves the Court for Order granting default
judgment in its favor as sanctions for Defendant’s failure to attend his own deposition.

2. In the alternative, Plaintiff’ requests an order compelling the Defendant to
reimburse Plaintiff’ for its costs and fees caused by Defendant’s failure to attend his own
deposition, and further ordering Defendant to appear at his deposition to be rescheduled by
Plaintiff’s attorney. extending the deadlines in the Court’s prior Scheduling Order, and further
providing for the entry of default judgment if the Defendant fails to attend the rescheduled
deposition.

2. The Court will hold a hearing on this motion on Feburary 18, 2004, at 1:00 PM,
U.S. Bankruptcy Court, Courtroom 7 West, United States Courthouse, 300 South Fourth Street,
Minneapolis, MN 53415,

3. Any response to this motion must be filed with the Court and delivered to all
intcrested parties not later than February 13, 2004, which is three days (excluding Saturdays,
Sundays and holidays) before the time set for hearing; or filed with the Court and served by mail
not later than February 9, 2004, which is seven days (excluding Saturdays, Sundays and
holidays) before the time set for hearing. UNLESS A RESPONSE IS TIMELY FILED, THE
COURT IN ITS DISCRETION MAY GRANT THE REQUESTED RELIEF WITHOUT A
HEARING.



4. This motion is filed under Bankruptcy Rule 7037, incorporating Federal Rule of
Civil Procedure 37(b)}2)(C}.

5. This motion is supported by the accompanying Memorandum and Affidavit of
Peter B. Stein, and the accompanying Atfidavit of Stephanie Hensley.

WHEREFORE, movant moves the Court for an Order as set forth above.

STEIN & MOOREL, P.A.

Date:  January 7, 2004 By /e/ Peter B. Stein
Peter B. Stein #104917
Attorneys for Plaintiff
The First National Bank Building
332 Minnesota Street, Suite W-1650
St. Paul, MN 55101
(651) 224-9683




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

Re:  Nicholas Richard Arend, Bky Case No. 03-42833

Debtor. Chapter 7
Citibank (South Dakota), N.A.,

Plaintiff,
v. Adv Case No. (03-4194
Nicholas Richard Arend,

Defendant.

AFFIDAVIT OF PETER B. STEIN IN SUPPORT OF MOTION

STATE OF MINNESOTA )
)ss.
COUNTY OF RAMSEY )

Peter B. Stein, being on oath duly sworn, deposes and says:

1. I am one of the attorneys for Plaintiff above named.

2. This is Plaintifs second Motion regarding Defendant’s failure to respond to
discovery.

3. Plaintiff’s first Motion, which was a Motion to Compel, related to Defendant’s

failure to respond to written discovery, resulted in this Court’s Order of December 2, 2003, pursuant
to the terms of which the Defendant was required to serve responses to written discovery no later
than 15 days after the date of the Order. The Court also issued an Amended Scheduling Order,
which set the close of discovery at January 15, 2004, and set a trial for March, 2004.

4. On December 12, 2003, Defendant faxed his responses to the office of the
undersigned. A copy of those responses is attached as Exhibit A. The fax was followed by mailed
service.

5. Although the responses were unresponsive in various respects, your Affiant went
forward with the discovery process to bring this matter to a conclusion. Specifically, I caused a
Notice of Deposition to be served by mail on the Defendant. Attached hereto as Exhibit B 1s a true



and correct copy of Plaintiff’s Notice of Taking Deposition, and attached as Exhibit C 1s a copy of
the applicable Statement and Declaration of Proof of Service. It shows that this notice was served by
first class mail on December 26, 2003, The Deposition was scheduled to take place at my offices on
the moming of January 7, 2004,

6. The Defendant did not show for his deposition on January 7, 2004, at my offices. [
waited one half hour for him to appear, and then made a rccord with the Court Reporter of the
Defendant’s nonappearance. 1 have received no other communications from the Defendant.

7. Plaintiff incurred approximately $90 of court reporter fees in connection with
Defendant’s failure to appear at his own deposition. My time, including preparation for the
Deposition (including exhibits), as well as the bringing of this motion, is estimated to total
approximately three and one half hours. My hourly rate range from $200 to $240 per hour.

FURTHER YOUR AFFIANT SAYETH NOT.

Subscribed and sworn to»ba;fgre me this
L, dayof s %‘—%Ef
C’“' -
(/ Ea 4”[/(

\Notary Public

Peter B. Stein
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To: Peter B. Stein Fayx: 651-223-5212
From: Nick Arend Date: 12/12/03

Re: ADYV, 034194 _ Pages: 4
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
Re: Nicholas Richard Arend BKY CASE NO. 03-42833
NERTGR CHAPTER 7
CITIBANK (South Dakota), N.A.,
DEFENDANTS ANSWER TO
PLAINTIFF’S FIRST SET OF
CONTINUING REQUESTS FOR
ADMISSIONS,
INTERROGATORILS AND
REQUESTS FOR PRODUCTION
OF DOCUMENTS
Plaintiff,
V. Adv Case No. 03-4194
Nicholas Richard Arend
Defendant
In Pro Se

Comes now Defendant, Nicholas Richard Arend , In Pro Se, in answer to Plaintiff"s
Complaint to Determine Dischargeability of Debt.

1. Defendant denies requests for admission 1, do not have sufficicnt information availablc to
make an ungnalified admission,

2. Defendant denies requests for admission 2, do not have sufficient information available to
make an unqualified admission.

3. Defendant denies requests for admission 3, do not have sufficient information available to
make an unqualified admission.

4. Defendant denies requests for admission 4, do not have sufficient information available to
make an unqualified admission.

3. Defendant denies requests for admission 5, do not have sufficient information available to
make an unqualified admission.

6. Defendant denies requests for admission 6, do not have sufficient information available to
make an unqualified admission.

7. Defendant denies requests for admission 7, do not have sufficient information available to
make an unqualified admission.

8. Defendant denies requests for admission 8, do not have sufficiont information availablc to
make an ungualified admission.

9. Defendant denies requests for admission 9, do not have sufficient information available to
make an unqualified admission.
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10. Defendant denies requests for admission 10, do not have sufficient information availahie to
make an unqualified admission. |

11. Defendant denies requests for admission 1 1, do not have sufficient information available to
make an unqualified admission.

12. Defendant denies requests for admission 12, do not have sufficient information available to
make an nnqualified admission.

7.
8.

9

RESPONSE TO INTERROGATORIES

- The Requests for Admissions are all denied as they are composed of vague wording and

generalized statements and as such I cannot make an unqualified admission without
giving the impression to the plaintiff that I concur with the statements that are made. 1 do
not have copies of plaintiffs’ account statements and therefore cannot verify that the
figures represented are true and correct.

Age — 30 years old, present occupation — probate representative, education — Bachelor of
Arts, Employment history — 6 years as collection representative, 2 years as a fnanager

A. Estimated gross income prior to being laid off in September was $6500 per month, of
which $4500 came from my job, $2000 came from renters (when they paid)

B. Unemployment, a frivolous lawsuit

C. I do not have the requested documentation but you can obtain the information from
Tommy Lyons/Consumer justice center.

D. I expected to bave a management job in collections but it never materialized.

Prior to losing my employment I used my camings to pay all my debts, once unemployed
I had no earnings. T have no monthly stateraents in my possession to refer to. -

[ cannot recall each credit transaction, including each merchant transaction and cash
advance though some or all of the credit transaction may have paid for my morigage
payment, utilities and food needs.

I was gainfully employed and assumed that my nnemployment would only be a
temporary inconvenience. Iexpected to pay all my indebtedness to Plaintiff with my
earnings.

NO

NO

After being unemployed and not having any earnings.

10a-c. T was told when I spoke with an attorney that my dealings and conversations were
considered confidential under an attorney-client privilege and therefore will not be disclosed.
11. After being unemployed and not having any earnings.

12. NO documents to reference

13. My personal finances are my personal business, no one has knowledge of my personal

business affairs.

14. No witnesses will be called. It is plaintiff's burden of proof to prove their allegations

which I have denied.

15. To the best of my knowledge none known.

idoos
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REQUEST FOR PRODUCTION OF DOCUMENTS

1. No documents have been identified in the interrogatories and there are no documents
related to plaintiff's interrogatories that are in my control or the control of anyone eise.

2.1 am not in possession of any monthly account statements with any revolving credit

facilities for any years. 1 filed bankruptcy and these debts are discharged and uncollectibie.

L)
icholas Richdrd Arend “"Z—
In Pro Se

14109 Excelstor Blvd

Minnetonka, MN 55345
852-908-1128

Dated: ! %{2 50 J

ooy



UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

Re:  Nicholas Richard Arend, Bky Case No. 03-42833

Debtor. Chapter 7
Citibank (South Dakota), N.A.,

Plaintiff,
V. Adv Case No. 03-4194
Nicholas Richard Arend,

Defendant.

NOTICE OF TAKING DEPOSITION DUCES TECUM

TO:  Nicholas Richard Arend, Pro Se, 14109 Excelsior Blvd, Minnetonka, MN 55345,

PLEASE TAKE NOTICE that the deposition of Nicholas Richard Arend (“deponent™) by

oral examination will be taken before a qualified notary public on Wednesdayv, January 7, 2004 at

10:00 a.m., and thereafter by adjournment until the same shall be completed, at the offices of Stein

& Moore, P.A., The First National Bank Building, 332 Minnesota Street, Suite W-1630. St. Paul,

MN 55101, and Deponent shall bring with him the documents in the list attached hereto as Exhibit

A and made a part hereof.

) .
Date: Lircontne Db B STEIN & MOORE. P A.

. Peter B. Stein #104917
EXHIBIT Attorneys for Plaintiff
The First National Bank Building
g B 332 Minnesota Street, Suite W-1630
St. Paul, MN 55101
(651)224-9683




EXHIBIT A TO
REQUESTS FOR PRODUCTION OF DOCUMENTS
AND TO NOTICE OF TAKING DEPOSITION DUCES TECUM

THE FOLLOWING REQUESTS CONCERN THE PERSONAL ASSETS AND LIABILITIES OF
THE DEBTOR-DEFENDANT FOR THE YEARS 2001 TO DATE, UNLESS OTHERWISE
INDICATED.

1.

1~

[V

N

10.

All records, including monthly statements, checkbook records, savings book records, and
canceled checks, of all bank and other financial institution accounts as to which Debtor-
Defendant has or had a right of withdrawal in any capacity whatsoever, including as a
corporate officer and as a fiduciary. This request includes records of all certificates of
deposit, all personal checking accounts, all personal savings accounts, and any other bank or
financial institution accounts in which Debtor-Defendant has or had an interest or in which
Debtor-Detendant has or had a right of withdrawal.

Copies of all personal state and federal income tax returns and accompanyving schedules.

All pay stubs and other records of payment received by the debtor as salary, wages or other
compensatior.

All documentation pertaining to any personal, family or household purchases by Debtor-
Defendant of any property of any nature whatsoever involving $1,000.00 or more.

All personal financial statements given by Debtor-Defendant to any bank or other financial
institution for the purpose of obtaining a loan or for any other purpose.

All real estate documents relating to any real property owned by Debtor-Defendant,
including all deeds, earnest money contracts, purchase agreements, contracts for deed, or
duplicate certificates of title, and the like.

All employment agreements, partnership agreements, limited partnership agreements, joint
venture agreements, stock redemption agreements, buy/sell agreements, and any other
business agreements to which Debtor-Defendant is or was a party.

Monthly statements of account as to each and every revolving credit facility as to which
Debtor-Defendant has had a right of use or withdraw.

The license plate number, vehicle identification number, title and registration papers for all
motor vehicles in which the Debtor-Detendant has had an interest.

All documents or papers that would help describe, identity, explain or clarify the Debtor-
Defendant's assets and liabilities.



THE FOLLOWING REQUESTS CONCERN ALL PARTNERSHIPS, CORPORATIONS. SOLE
PROPRIETORSHIPS OR OTHER BUSINESS ORGANIZATIONS IN WHICH THE DEBTOR-
DEFENDANT IS AN OWNER OR HAS HAD AN INTEREST IN OF ANY KIND OR HAS
BEEN INVOLVED IN. THE DOCUMENTS REQUESTED PERTAIN TO THE YEARS 2001
TO DATE, UNLESS OTHERWISE INDICATED.

11

All documents evidencing or clarifving the nature of Debtor-Defendant's interests. including
a security interest in the assets, of each such sole proprietorship, partnership, corporation, or
business organization.

With respect to each sole proprietorship, partnership, corporation, or other business
organization in which the Debtor-Defendant has an interest, please provide the following
documents:

aQ

Federal and state income tax returns, and accompanying schedules.

Financial statements, including balance sheets and profit and loss statements given
1o any bank or other financtal institution for the purpose of obtaining a loan or for
any other purpose.

All records pertaining to any safe deposit boxes owned or rented, including the
location and number of said deposit box or boxes, by any partnership, corporation,
or other business organization.

All records, including monthly statements, checkbook records, saving book records,
and canceled checks, of all bank and other financial institution accounts as to which
such proprietorship or business entity has a right of withdrawal or other interest.

All documents evidencing an interest, including leasehold interests, in any real
estate, wherever located. This includes copies of leases.

Every corporate minute book and balance sheet for the last two years.

The license plate number, vehicle identification number, and title and registration
papers for any automobile, tractor, truck, motorcycle or other motor vehicle owned
by each such sole proprietorship, partnership, corporation or business within the last
two (2) years.

Any relevant documents or papers regarding the sale, lease, or other transter by each
such sole proprietorship, partnership, corporation or business of any of its assets
during the last two (2) years.



Any relevant documents or papers that would help describe, identify, explain, or
clarify each such sole proprietorship, partnership, corporation or business' assets and
{iabilities.

All pertinent data concerning accounts receivable owing to each such sole
proprietorship, partnership, corporation or business, including names and addresses
of account debtors and amounts owed.

Monthly statements of account for each and every revolving credit facility as to
which each such sole proprietorship, partnership, corporation or business has or had
a right of withdrawal or other interest.



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Nicholas Richard Arend

STATEMENT AND DECLARATION
OF PROOF OF SERVICE
BKY No. 03-32655/ADV No. 03-3208

Pamela Stevens employed at Stein, Moore & Fay, P.A_, attorneys licensed to practice law
in this Court, with an office address of the First National Bank Building, 332 Minnesota Street,
Suite W-1650, St. Paul, Minnesota, 35101, declares that on December 26. 2003. T served:

Notice of Deposition Duces Tecum

upon each of the entities named below by mailing to each of them, by first class mail, a copy
thereof by enclosing same in an envelope, postage prepaid and depositing same in a mailbox in
St. Paul, Minnesota, addressed to each of them as follows:

Nicholas Richard Arend
14109 Excelsior Boulevard
Minnetonka, MN 55343

And I declare, under penalty of perjury, that the foregoing is true and correct. _ .
By: W DA “ )
Pdmeﬁ Stevens

Subscnbgd and swarn to before me
thlb AT ddy of ," Y coedzer | 2003.
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

Re:  Nicholas Richard Arend, Bky Case No. 03-42833

Debtor. Chapter 7
Citibank (South Dakota), N.A.,

Plaintiff,
V. Adv Case No. 03-4194
Nicholas Richard Arend,

Defendant.

AFFIDAVIT ON THE MERITS AND OF AMOUNT DUL

STATE OF _Missouri )
)ss.
COUNTY OF _Platte )
__Stephanie Hensley , being on oath duly sworn, deposes and says:
L. I am the __Unit Manager_ of the Plaintiff, and I am familiar with the matters herein

stated by virtue of my review of and familiarity with Plaintiff’s records generally, and those
pertaining particularly to the above-captioned matter.

2. I have read the Complaint that has been filed in the above-captioned matter, and I
herewith verify and acknowledge that, except as to those matters stated on information and belief
and except as otherwise stated in this Affidavit, it is true and correct. As to the matters stated on
information belief, I believe them to be true.

3. In March of 1994, Plaintiff issued to Defendant, at his request, a Citibank credit
card. Plaintiff and Defendant entered into an agreement (the "Credit Card Agreement”) as to the use
of the card and repayment of the debt thereby created. A credit limit was established and agreed

upon. As of December 10, 2002, the facility had an unpaid balance of $12,354.37.

C LV WINNTLPROFILESYKOB1083 LOCAL SETTINGS\TEMPORARY INTERNET FILES\OLK193\ARENT--CITICORFP AFF ON MERITS 11-12-
03.D0C



4, Thereafter, from December 17, 2002 through January 20, 2003, the Defendant
obtained new credit under his credit card as follows: cash advances arising out of two “balance
transfer” checks that the Defendant made payable to himself, totaling $8,500.00 (see attached
Exhibits A & B) and one cash advance of $600.00 (see attached Exhibit C), the aggregate total of all
such credit advances being $9,100.00.

5. The Defendant has made no payments whatsoever in reduction of the above-
described debt, except as follows: a single payment of $300 posted on December 17, 2003 (See
Exhibit C). On information and beliet, this single payment was made to avoid the appearance of
impropriety and to keep the credit facility open.

6. Based upon the Statement of Income and Expenses and Statement of Financial
Affairs filed in this case, it appears that at no time since 2001 did the Defendant have the necessary
disposable income to maintain the minimum required monthly payment on any of his credit card
debt other than by borrowing from others. As of the time of the bankruptcy filing, the Defendant
was carrying some $92,000.00 of unsecured debt against a fixed unemployment income and funds
he receives from renters.

7. Of the amounts owing to Plaintiff under the Credit Card Agreement, it appears
that no less than $8,800.00 (the “Disputed Balance™), representing the foregoing new credit
obtained less the above-referenced single payment, was incurred by the Defendant under
circumstances reflecting an absence of intent to repay.

8. On information and belief, it appears that Defendant incurred the debt to Plaintiff
resulting in the Disputed Balance under "false pretenses” and/or by engaging in "actual fraud", all
within the contemplation of 11 U.S.C. Section 523{a}2)(A). In particular, Defendant appears to
have incurred the debt in question under circumstances when Defendant had no intent (nor the
ability) to repay Plaintiff. By using the credit card obtained under the Credit Card Agreement to

obtain from Plaintiff the extensions of credit giving rise to the Disputed Balance, Defendant in

A WINNTAFROFILESYKCB1QB3\LOCAL SETTINGS\TEMPORARY INTERNET FILESAOLK133\ARENT--CITICORF AFF ON MERITS 11-12-
J3.2CC



effect impliedly represented to Plaintiff that Defendant had the intent to repay the Disputed Balance.
In so doing, Defendant on information and belief intentionally and knowingly induced Plaintiff to
extend to Defendant credit which Defendant did not intend to repay. Plaintiff did not know of
Defendant’s actual lack of intent to repay the Disputed Balance (nor of Defendant’s inability to do
50). Plaintiff, whenever it engages in a credit transaction with any of its accountholders, including
the Defendant here, justifiably relies upon its accountholders’ implied representation as of the
moment of the credit transaction that the accountholder in good faith intends to repay the debt
according to its terms. Here, Plaintiff was deceived in extending such credit to the Defendant, and
accordingly was damaged to the full extent of the Disputed Balance.

To the extent that the Credit Card Agreement provides that Plaintiff is entitled to recover its costs of
collection, including reasonable attormey’s fees, Plaintiff is entitled to recover its costs of collection,
including reasonable attomneys fees, incurred in this action.

4, There is now due and owing to Plaintiff by Defendant, under and pursuant to the
matters stated in the Complaint, the following sums: the sum of $8800.00 as of April 17, 2003.

5. Plaintiff has incurred costs and disbursements as follows: $150.00 filing fee.

6. Attached hereto as Exhibit D is a copy of a specimen Cardholder Agreement,
pursuant to the terms of which the Defendant has agreed to be liable for Plaintiff’s costs of
collection, including reasonable attorney’s fees.

7. Plaintiff will incur attorney’s fees in this matter that are estimated to be no less than
$600.00.

FURTHER YOUR AFFIANT SAYETH NOT.

Unit Manager (

C:AWINNTAPROFILESA\KCB1083\LOCAL SETTINGS\TEMPORARY INTERNET FILES\OLK183\ARENT--CITICORP AFF ON MERITS 11 12
03.DoC



Subscribed and sworn to before me
this _. ) day of

CrAWINNTLPROFILESVKCBL083N\LOCAL SETTINGSVIEMPORARY INTERMET FILES\COLK193\ARENT CITICORP AFF ON MERITS 11-12-
03.DoC



Posted
Bank
R/T
Account
Check
Amount
DIN

06/1%/2003
0032
002127267
1236556809043
1045

1400.00
141130074266
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02/03/03

$20658.96

NICHOLAS R AREND

14109 EXCELSIOR
MINNETCONKA

55345-4927000

BLYD

MN

$430.00 SITE:KC-CL TM:C0-6375
06/06/03
CITI CARDS
P.0O. BOX 6406
THE LAKES, NV
88901-6406

Citi’ Platinum Select” Card

For Customer Service, call or write

1-800-950-5114

ACID:KCB1083
22:54:54:

Account Number Ta report biiling evtors, write BOX 6000
5424 1B01 7769 5829 e ol THE LAKES, NV
Payment must he received oy 1:00 pm tocal time on 02/03/2003 preservey - 89163-6000
Slatement/Closing Date Totai Credit Line Availahle Credit Line Cash Advance Limit Available Cash Limit Mew Balance
01/09/2003 $21240 $s581 $3490 $581 $20658.96
Armount Over PurchfAdy .
Credit Line Past Dua Minimum Cue Minimum Amount Bua
$0.00 + $0.00 + $430.00 = $430.00
Sale Dele Post Date Relerence Numbar Actlvity Since Last Statement Amount
Payments, Credits & Adjustments
12/27 | 01587522 PAYMENT THANK YOU -300.00
70 0000 Q000
12/24 88888838 REVERSE BT AREND,NICHOLAS R -6,000.00
72 0000
Balance Transfer - Charged To Offer 4
1/09 PURCHASES*FINANCE CHARGE*PERIODIC RATE 50.14
84 0000 0600000000
Balance Transfer - Charged To Offer 6
12/30 | 12/30 B3601697 EQL xgggoﬂgFND,NICHOLAS R 6,500.00
1/09 PURCHASES*FINANCE CHARGE*PERIODIC RATE 13.53
84 0000 0000000000
Batance Transfer - Charged To Offer 7
12/13 ] 12/13 B3602723 BALL XFER AREND NICHOLAS R 6,000.00-
61 0000US
12/17 | 12/17 10122790 BAL XFER CHECK # 1023 2.000.00
61 oooagus
1/09 PURCHASES*FINANCE CHARGE*PERIODIC RATE 40.92
84 0000 0000000000

Get 30 days of optiomal Citibank Credit Protector

FREE when you enroll today! Simply initial as
indicated in the lower left-hand corner of your
billing statement coupon. Remember to return the

EXHIBIT

C

coupon with your payment. g
5
YOU MAY QUALIFY FOR A SPECIAL LOW BALANCE TRANSFER
RATE AND OTHER CURRENT ACCOUNT BENEFITS!!
Log onto balancetransfer.accountonline.com or calt
1-800-950-5114 to find out more.
Previcus {+} Purchases (-) Payments (+) FI NANCE, {=) New
Account Summary Balance 5 Advances & Credits CHARGE Balance
PURCHASES $12,354.37 $14,500.00 $6.300.00 $104.59 $20,565B8 .96
ADYANCES .0 0.00 $0.00 .00 0.00
TOTAL $12,354.37 $14,500.00 $6,300.00 $104.59 $20,658.96
Days This Billing Perfod: 30
Balance Subject to Feriodic Nominal ANNUAL
Rate Summary Finance Charge Rate APR __ PERCENTAGE RATE
PURCHASES
Standard Purch $0.00 0.03192%¢D) 11.850% 11.650%
0ffer 4 8,842 97 0.01890%(D) 6.900% 6.900%
srier ¢ BhBY R
er ’ B . 6. .
ADVANCES 0 9 6.900%
Standard Adv $0.00 0.05477%(D) 19.990% 19.990%
SEND PAYMENTS TO: 918

PLEASE REFER TO TME REVERSE SIDE OF THE ORIGINAL STATEMENT FOR PAYMENT INFORMATICN.

Hake check ar maney oraer pavable in U.5. dollars on a U.5, bank to Citi Cards. Includa account NUMBer of Check or monay order, No cash plaase.



03/05/93 $21413.67 $1018.98 SITE:KC-CL
CITI CARDS
P.0. BOX 68406
NICHOLAS R AREND THE LAKES, NV
14109 EXCELSIOR BLVD 88901-6406

MINNETONKA
55345-4927000

MN

Citi" Platinum Select’ Card

Aczount Number

5424 1801 7769 5829
Payment must de receivea by 1:00 pm local time on 03/05/2003

To report bliling arrors, welte

to this address; calling

not preserve your Tighta

TM:C0-637
06/06/03

For Customer Sarvice, call or write

1-800-950-5114

. BOX 6000
will THE LAKES, NV
89163-6000

5

Statemant/Closing Date Total Credit Line Available Credit Line Cash Advance Limit Availabte Cash Limit New Balance
0z2/10/2003 $21240 $0 $3490 $0 $21413.67
AToant duar Past Dus MILTE/AGY | iimum Amount Due
$173.67 + $399.31 + $446.00 = $1018.98
Sale Date Post Date Roference Number Activity Since Last Statement Amount
Payments, Credits & Adjustments
1/12 M8784570 CREDIT FINANCE CHARGES -30.69
72 0060 00 00000000000
Standard Purch
2/10 LATE FEE - JAN PAYMENT PAST DUE 35.00
66 0000 0000000000
Standard Adv
1/20 1/20 *BANZLKO TCF CUB MINNETONKA 995 MINNETONKA MN 600.00
60 A6010US 117 75411173021
2/10 ADVANCES*FINANCE CHARGE*FOR TRANSACTIONS 18.00
000 0000000000
2/10 ADVANCES*FINANCE CHARGE*PERIODIC RATE 7.27
84 0000 0000000000
Balance Transfer - Charged To Offer 4
2/10 PURCHASES*FINANCE CHARGE*PERIOQDIC RATE 36.85
84 000 0000000000
Balance Transfer - Charged To Offer 6
2/10 PURCHASES*FINANCE CHARGE*PERIODIC RATE 39.51
84 0000 0000060000
Balance Transfer - Charged To Offer 7
2/10 PURCHASES*FINANCE CHARGE*PERIODIC RATE 4877
84 0000 0000000000

SEND PAYMENTS TO:

The Annual Percentage Rate on ¥our accoun
increase due to onhe of the following reas
stated in your Card Aqreement with us: if
fail to make a payment to us ar any ather
creditor when due, you exceed your credit
or you make a payment to us that is not h
by your bank.

t may
ons
you

line
onored

Each Cash Advance is subject to a one-time

transaction fee. This fee will cause you
Percentage Rate to exceed the nominal Ann
Percentage Rate listed on this statement.

PLEASE REFER TO THE REVERSE SIDE OF THE ORIGINAL STATEMENT FOR PAYMENT INFORMATION.

r Annual
ual

939

Make check or money order payatle in U.5. dollars oh a U.5. bank te Citl Cards. Include account number on check or money arder, N cast praasa.

ACID:KCB1083
22:54:54:



NICHOLAS R AREND

Sale Dete Post Date Relgrence Number

Activity Since Last Statement

Amaunt
Frevicus (+) Purchases {-) Payments {+) FINANCE (=) New
Account Summary Balance & Advances & Credits CHARGE Baiance
PURCHASES $20,658.96 $35.00 $30.69 $125.13 $20,788.40
ADYANCES $0.00 600.00 $0.00 $25.27 625.27
TOTAL $20,658.96 635.00 $30.69 $150. 40 $21,413.67
Days This Bllling Period: 32
Balance Subject ta Periodie Nominal ANNUAL
Rate Summary Finance Charge Rate APR __PERCENTAGE RATE
PURCHASES
Standard Purch $0.00 0.03192%(D) 11.650% 11.650%
Offer 4 6,093.58 0.01890%(D) 6.900% 6.900%
Offer 6 6,532.65 0.01890%({D) 6.900% 6.900%
Offer 7 8,064.52 0.01890%(D) 6._500% 6.900%
ADVANCES
Standard Adv $414.88 0.05477%(D) 19.990% 50.539%
SEND PAYMENTS TO: 339

PLEASE REFER TO THE REVERSE SIDE OF THE ORIGINAL STATEMENT FOR

PAYMENT INFORMATION.

Make check oy menegy order payable in U.S. doilars an a U.5. bank to Clt Cards. Include account AUMDer on check or money order. No cash please.



CITIBANK CARD AZREEMENT

HER

This Agreement and the card carrier are your Citibank Card
Agreemert, The card carrier conlains smportant accouat imormatien,
including the annual percenizge Atz and e amount ol any mem-
ership lee. Pleasa read and keep hoth the card carer and this
Agreement {or your recosds, This Agreement is binding on you
unless you cance! your account within 30 days after receiving the
card ang you have not used of authorized use of your account.

To simplity this Agreement [or you, the follewing aetirifians wil
apgiy. The words yow, your, snd yeurs m2an il persens resacnsi-
dle far complying with this Agreemsnt, inciuding the parson who
apgiied to open he account and the person (o whom we 3adress
Siilinn stztements. The word card means aRe OF more cards ar other
2 : il ny—n=rs hat we Rave issued 0
JEMm Jtn creg:l under < - - o7 The words we, s,
and our mean Cilibank (Sowh Dakmiz). w.A. - -2 wOT0S uibonzea
uSer mean any Derson 1o whom you Give SErtussion Lo use your
account. The words Gitibank checks mean ane or more ¢hecks

that we may provide for you to otHain a sasn advance. The wards
Baiance Transfer checks mean one or more ciecks thal we may Dio-
wioe for you ta oblain a balance transier, Balance transters will be
treated as purchases for ail Jurposes, 2xcept as olherwise described
in e Agreement.

Using Your Account and Your Credit Line:

The card must be signed io be used. Wrether you sign the card o
not, you are fully rasponsibte tar complying wilh il he terms of ihis |
Agreement, including the gbligation 1o pay us for ail balances due :
4N your actount 3s specified in this Agreement Yous card must anfy
be used for lawtul transactions.

Your initizi credit tine appaars on (e caig carrer A ponion of

vour credit fine, callad the cash agvance fimil, is available tor caEsn
advances. Al our diseretion angd al any lime, we may change vou;
credit ine or cash advance limit. We wilj natify you cf any new fine
or it either by sending vau a notice or through your billing state-
ment. A change may lake aftact before you recaive Aolificaion trom
us. You may reglest a change 10 your credit ling or cash advance
limi{ by coniacting Cuslomer Service by telepagne or mail.

“The full amount af your credil fine i3 availavle Lo buy or lease goads
ar servicas wnerever (he card is honosed. Your cash advance (imit

s available for casn through any tank or automaled teller machine
that accepts the card or oy using Citibank checks. The total amount
charged on yaur 3czount, incluging purchases. balance transters,:
cash advances, finance charges. 'ees, ar other charges, must aiways.
remain Delow your credil fine. However if that folal amount exceads
your credit fine vou musl still pay LS. We may approve iransaclions
ihat cause the balanze to exceed vour credil ine wathoui waiving any
ol aur rights under (his Agreement,

EXHIBIT

Additional Cards:

‘fou ray Tequest addtionat cards on your account far yourseif ar
athers and you may permit an authonzed user 1o have accass ‘o ihe
~ard or account rumoes. However, l you dz, vou MUust pay us for
all charges made Dy DS persons, ncluding chaeges fer which
you may not 1ave inended to be resgonsible. You must notity us o
revoke 30 authorizad User s permission {0 use your account. If o
4o 0. we may close the account and issue 1 new card or Cards
with 2 different sccount number You are responsible for the use of
agch carg issued on your acgount sccording (o the terms aif s
Agreement.

Membership Fee:

The card carmer indicates whether your acsount is subiect 1o a
memoarship lee. It :Lis, the tee is 3dded 10 the standard puichasz
balance and is non-refundac.e umess you natify Us 10 cancel your
accouns within 30 days trom the mailing gr galivery date of the
billing statement un which e lee is billed.

Billing:

Your tilfing statement shows the alance. any fAnance charges, {ees,
the minimum payment, and the payment due date. It also shows
wour currant coedit fine and cash agvance it an ilemized st al
cuerant charges, Ciibank checks. payments and credits; 1 summary
of the purchase ang sash advance achvity, inctuding the finance
charges: a rale summary, and otner impontant informaticn. f we
deem your account uncoilecrible of i we insitute delinquency col-
laction proceedings by sending it la an outsige coliection agency of
attorney for collection, we may, i our sole giscretion, stop sending
you tiiling statements,

You must naiify us of a change in your adgress oy tontacting
Custemer Service by telephone or mail. We will mai or oeliver the
hilling statamant to aniy one adcress.

How We Determine the Balance:

The otal outstanding halance {the amount you owe US) 3ppeEars as
s “~law Balance” an the billing statement. T3 aztarmins the New
Balance, we begin with the putstanding balsnce on your account at
the Begnning of gach biing pesiod, called *he "Previgus Batance”
on the hilling-statement. We add any purchasas or cash advances
and subtract any credits and payments credited as of that ailling
period. We then add the appropriate finance charges and fees and
make ather applicable adjustments.

Annual Percentage Aate for Purchases:

Your annual percantage rate for purchases and the corresponding
taily periodic rate appear on the card tarrier. A daily periodic rate

15 the applicable annual percentage rate divided by 365. Whether or
not the annual percentage rate forpurchases is basad on the us.
Srime Aate plus a margin is ingicated an the card carrier, Please see
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the secticr entitled “Vangtee Jniuge -
ang Cast Advanges™ for Gelans i

Annual Percentage Rate for Cash Advances:
Your ANNUAL PERCENTAGE RATE :or coohh auvancas 15 13 98,
#Nich Corresponds (o 3 daily perodic rate of 00548, e dmly
geriodic rate is the cash agvance annugl nercentage mie tvided 5y
388, Slease see ‘he section entilizd “varable Annua Percantage
Rates tar Purchases and Casi Advances” lar details relanng to now
{lus rate may crange, including if you cefault under any Cilibank
Card Agreement.

Variable Annual Fercentsge Rates for
Purchases and Cash Advances:

If ary anaual perceniage rate for ourcnases is Jased on the U.S.
Prime Aate plus 2 margin. we will calguiie the rie by auding e
margin that agpesrs on 1a card carsar o the Pume Raie puthshed
in 738 Ve Streat Jourmal on the last susiness day of sach manth.

i more than one Prime Tate is puoiisned, we may coosa e hgh-
a5t rale. f The Walf Stres! Journai cessas publicaion or o pundish
the Prime Rate, we may use (he Pnme Rate ubdshed i any ather
newspaper of geaeral crouation, or e may sutstitute a simuiar ref-
2"BrCE fale at our sole discrelion. Any inGrease or decrease in a vari-
13le annuaj percentage rale due to & change 1n e Frime Raie luies
effact an the first day of the Qilling period (hat beging :n the month
directly foltowing the manth in whicn we determine the Prime Rate.
£ach time e annual Dertantsge rale changes. e wil asply it to any
axisting balances, suoject to any oromolionai rate ihat may apply.

The annuai percentage rate for purchases and cash advances may
afse vary if you default unoer sny Ciicank Card Agreement becausa
you fail to make 1 payment o us ar any other crediter when due,
YOU BXC230 your cfedit iine, af you make 3 paymenl fo Ls that is nof
nonered oy your kank. »h Such ZNTUMSIGNGes, @ may ncrease e
ANNUAL PERCENTAGE AAYE jinctuding any promolional r3I8) ¢n

il talances to a defauit rate of up (0 24.89% ~ictors considarad

in determining WS defauit rale may include the engih of time the
iccount has Dean acen. hg exislence. sarousnass, and trming af
Cisbany Carg Agresmen geiauils. and other mdieations 31 accoun
usage ang nerfarmanca. The increase (n the varable aAnual ger-
canfage rale a5 described in this paragrapn akes effect as of the
first day of the billing pericd n which yeu default. Your account may
agan ecome sligible fo- 5 lower annuat parcaniage ra1e on new
purghases, naw cash advancas. or Soth after /0u have mat the flarms
of all Gitibanx Sard Agr23iments 107 vl JonsECLve T g Tlr
sxisting batances will ramain subject o e defauit mte until they ara
{aid in full.

The annual percantage rae in eifect and any subseguent changas

te it will appear on the biiling statement, An increase in the variadie
annual percerttage rate means you wiil £ay 3 higner finance cha~ge
and perhaps 1 nignar minimem payment,

Promotianai Rate Offers:

AL eul trseration, wa may gifer yvou  promononal ol cerTantai
rite for atl or g pait of any balances. The period 9f Lme ior e
the promnfional fale anplies may be fmited. Any promotional rate.
the correspandinn penodic rates. and e veried of tma dunng
WMMEN 113 i effect will appear on the card zzrner We Tay 250 oifer
YU 3 ramoliond! anrual percentaga fie to SRCRUMSGe Spuctiic
{raNSACtons, SUCh A3 transfernng balances from accoumis Y fave
with athers. Any gromotionai rale oifer will te sulyecs ta the lerms
of the cifer and s Agreement.

Finance Charges:

Finance charges will tequ to accrue from the date ai LR iransaction
far purchases and continue 10 zccrue until payment 10 full is crediled
12 your accaunt. However, 11 you paid the tofal New Salnca, any,
lisied gn the Iast billicg statement oy e oayment due Jate 01 thal
statzment you il rave untii the oayment due gate an our currant
statement 'o pav your fotal Mew 3ataree o void imsosuon of
ABUCHAI NARCE Sh3IQES o0 purshzesc, if you have xCcested cor-
lamn batance trangfer offers ior winch vou may oe 2ligioie. you may
not e anie e avord additional finance charges on puichases, as
described in your baiance transier affer. For casn advancas and
balance transiers, finance charges will begin io accrue from lhe

g3 of e ransacion ong continue 1 acovue ualli paymant g Al

1§ credited to your sccount,
We will calculzte finance charges as foliows;

«We ligure 4 portion of the finance charge an your account by
myltiplying the daily balanca on 2ach feature 2.4, standard pur-
chases or cash advances) by the apo! cable daily peraaic te and
saparatzly adding together any such fnance charges for 2agn leatuce
ler ezch day in the oiling penod.

= For finance charge calcutation ourcoses, the billing perad begins
an ifte day aiter the Statemant/Closing Date of the arevious ifiing
period and incluges the SlatemenuClasing Date of the current biting
period. The number of days in the dilling pertad may vary.

» To get the dzily balance, we take the Deginning balance for 2ach
lesture 2very day [unich may inciude wipaic finangs sharges irom
previous billing periods), add any new transactions. [2ss. and any
tinance charge on the previous day's balance, sudtract any credits
or payments credited as of that day, and make other adiustments.
Unfess we elect to use a later date, we add a new pomchasa to the
aperoorale purcnase Dalance as of the date of the purenaze and

3 bW L3R SGRdN0S 10 i JTEN Sovance Salance an me sote 3f s

auvance. A credit batance is treated as a bafance of zero.

» The Balances Subject 1o Finance Charge on the pilling statement
are Ihe averagas of the respective daily batances during the billing
oerieg. If you Twitiply this figure far 2ach Jeature by he number of
nays in the billing perioa and 2y the applicable daity periodc rate,
the resuit will be the periadic rate finance charges assessed for




Anar feature, 2xcept for minor vananons caused Dy rounding. T
wmeinad o cadculating the daance subiect t3 finange charge and
ihe perodic rate finance charges resukls m 4ailv compoumeng ai
findnce ¢harges.

Transaction Fee for Balance Transfars:

‘Y¥au nave obtained 1 balance transtar i +ou transler a sakuce irom
athers by means ather than a Citihank checic, or you oBain lunds
through 3 Batance Transfer check. To 2ach hafance transfer we add
an zdditional FINANCE CHARGE of 3.0% of the balance transler,
nut not less than S5 or more than 550. This /eg will be added to the
purcnase balanca with Ihe dalance iransfer. The balance tansfer
'ransaction fee may couse the snnual percentage raie on the hilling
statzment art which the galance transfer firsl appears o rxceed the
nominal snnual parcentage rale.

Transaction Fee for Cash Advances:

a1 ave altained 3 cash aavance 1 you chlain funds fram an aute-
mated telier maching {ATM), :Rrough 2 Ciinank check, thraugh
home danking, 3r Nrougn 3 fnancat insltution; niake 2 wire irans-
far: acquire a money order, travelers check, lottery ticket, betting or
IS0 chip, or Simiiar iterm; ar engage in Jnother similar tmnsac-
tion. Far sach cash advance, we aad an addilionat FIMANGE CHARGE
nf 7.0% of the advanre_not nof less than 33. This fee will be added
10 the cash advance halange. {The amount of the cash advance may
inglude a surcharge that the ATM gwner imoosas.) The c2sh agvance
transaction fee may cause e anneal percentage Fale on e bifling
statement o whicn the cash advance first appears lte gxceed the
nomrnal dnnual gercentage rale.

Minimum Finance Charge:

It Sinance charges based on periodic rates are deing Jdded 1o your
account, bul the folal of such finance charges for purcnases and
fash advances is 1ess than 3,50, w2 assass a minimurmn FINANGE
CHARGE, based on pericdic ratss, of 3.30. 'We add the amount (o
*he feature that is being assessed 1 iinarca charge {7 maore than
ane {eature is assagsed a finance charge, we may sdd the munimum
financa charge {0 any such jeature at gur discrebion.

Credit Balance:

Yfou may not maintain a credit alancs on your account in 2XCeSs of
your assigned credil line, We wili returs & you any credil amount
aver 51.00 it the amount has been an your account lenger lhan
wrem rmonths. You may recuest a miund 0° 2 credit baiance at any
tme. We may reduge the amount 9 ay Sr2oil satance by ihe
amount of new charges biled Lo your accaunt.

Security Interest for Secured Accounts:
The card carrier indicates i your account is 3 secured account.
ifitis, wou nave given us a security interest in a Citigank Cartilical:

i o withdraw
f Daposit 10 secure repayment of vour a_cununp If you wi a
Sm?re-?unds from the Certificate of Depusx!. we will close your card

acoount.

Transactions Made in Foreign Currencies:

it 3 transaction s made in a iere:gn currency, we an_d Master_Card
Intermational or Visa Lmemahonal. 1agending on which card is used,
will convert the transaction N a_U.S. doltar amount. Mast_erCard
ang Visa will act in accordance witd their Operaiing reguiations ar
COMRISIDN Srecciures in affert :Jl,_me time the transaction &
arocessed. Currently, their regulations and pracedures provide thal
the cUITENCY COnversion raté they use is either {1} a wholesale mar-
ket rate or {2) a govemment-rnancmed_ratg in atfect one day prior 1o
the processing fate. MasterZard ;nd Visa increase this conversion
raie by one percent and keep this increase. \_Ne increase the conver-
5ion rate provided 10 US by MasterCard or Visa by two perce_nl al_'nd
keep this increase. The curEncy comversion raie taiculated in ihis
manner that is in aftect on the processing dale may mﬂer trom the
raw in eflect on the yansaciion date or the posting date.

Minimum Amount Due: _
Each menth you must pay FRInIMUTT amount that 1s the total of
1w figures, The firstis any previeus amaount ihat is past due olus
any amount in eXCess of your credit line. The secong is the greater )
ol the amauni af your kilies finance charges or ane of the igllowmg:

o The New Satance on the billing staterment if i is less than 320, or

« 520, if the Naw Balange s at least S20 and not greater than S86C,

or
« [ the New Salance exceeds $960. 1/48 of the New Balance
{rounded down 10 the nearast goilar).

i ini biract from
|n calcuiating the mmimum amount due, we may SUDire
ine New Balance cenain fezs agded 1o your accoust during the

uitting period.

Payments:

You must nay at lsast the minimum gmcunj by the Jayment dug
date, and you may pay more at any time without 2 penally. The

New Balance shiown on youe Gilfing sttesment may incluge amounts
subject to dilferent periodic rales. Wwe wlll_allpcale your payment
and credits to pay off balances at low periodic rales belor? paying
off baiangas at higher perivdic fales. The sooner you pay ihe New
Balance, Mhe lzss you will pay in finance cna.rges. We may aiso allow
yau 10 skip a payment. il we do, we W_Ill natity you. if you chpase

173 skip a paymen: when ofiered, we wilt continue 1C 255888 finance
charges.

instructions for making payments are on your Dilling statement. In
grder to be credited as of a paricular day, your payment musx be
received m the form specified, and by the hour spesified, in those
inetructions. Jo no: send cash payments. We can accepl late or par-

&




tial payments, as well as pavments that reftect “paid in full” or-other
restrictive endeorsements. withaut iesing any of cur rights under this
Agreament. You agreg t¢ pay us in U.3, aollars drawn on funds on
Jeposil in the United States Jsing 2 paviment check, similar astru-
ment, or automatic deit thal will be processed and honored by yeur
bank, We reserve the -ight to accept payments made in foreign cyur-
rency and instruments drawn on funds on depesil cuiside the United
States. If we do, we will selec: the effactive CHHTENCY CONVersion rate
at our diszretion and credfit your accountin U3 dollars after deduct-
ing any fess ar casts incurred in connection wilh processing your
payment. It sucn fees or coste are nar tuily deducted at the time
Yaur accsunt is creditzd for 3 payment, we will 3ill you sapzralely
for them.

Qver-the-Credit-Line Fes:

We will agd a 529 fee 'o {ne standare purchase baianze for eacn
gilling penod that the New Zalance exceeds your crecit line. We may
add ttns 529 fee gven i we authorize the lransaciion mat causas e
New Batance to exceed vour credit line.

Late Fee:

We will alg a iate f2e to the standard purchase Balance for zach
briling pericd you faif to make the minimum payment by its que
¢ats. This lale fee wil be: 315 on halances up t¢ 5100, S25 on hal
ances ¢f 3100 up ' 51000, and 523 on oalancas af S1000 and over.

Returned Payment Fee:

We will add a $29 fee to the standard pirchase baiance whan a fpay-
ment check or similar instrument is nol honored. when we must
relurn it because i cannot be processad, or when an automatic debit
i returned unpaid. At our option, we will assess this fee the first
time your check or paymen: is not honored, even If il is honored
Lpon resubmission. .

Citibank Checks:

Gitibank checks may be used t0 purchase goods and services or lo
obtain cash up 1o the amount of vour avaiable cash advance fimit
urless that amaent wil! cause the balance to exceed your credit line, -
We will treat Cilibank checks as a cash advance and charge them
against your cash agvance limit. Each Citibank check must be in the
form we have :ssued and musl Se used according 10 any instruc-
tions we give you. Cilibank checks may be used oniy by e person
wnose name is printed on them. Cititank checks may nol be useg
to pay any amount owed to us under this or any other Citibank
Carg Agreermant. ‘We will nat certily any Citibank checks, nor will
we return paid Citibark checks.

Balance Transfer Checks:

Jalance Transier checks may be used to transfer balances from
alhers or (G a0tain funds up 1 e amoaunt of your available credt
line. Eacht Balance Transfer check mus! pe in the form we nave

~i

'ssuad and must be used accarding 1o any nstructions we give you.
Balance Trans’er checks may nol be usad to pay any amount owed

o us under this ar any other Gitihank Card Agrezment. We will not

certily any Balance Transfer checks, nor will we refurn paid Salance
franster checks,

Returned Citibank Check Fee:

We will add a 328 fee to the casn advance talance if we decling to
hanor a Zitibank check. We may degline to honer sucr checks if,

far examale, the amount of the check wouid cause Lhe halancs to

axzEed waur cash Atvanca imil o redit ing, if wau detauit, if vou
did ot comply with our instructions regarding the cneck, if yaur

account has been closed, or f Whe card has axpired.

Step Payment Fee:

We will add a 528 !ee fo the cash advance zaiance when payment ot
2 Cilibank check is stopped at yOUur request. YoL may stop paymen:
an Citibank checks by ~otftying us in waiting at A0, ox 6300, Sioux
Fails. South Dakara 37177 or by calling us at the telephone number
fisted an the billing statement, i you call, you must confirm the call
in wriling within 14 days. A wrilten stop payment order wiil remain
in e*fect for six montns urtess renewed i writing.

Once a charge is made through the use of the card or account
rrumt_ner WE canrot "stop oayment” on the charge. If there is a dis-
dute invoiving 3 charge on your aCCOum, Slease refer 1o (ne section
entitied "What To Do 1f There's An Srror In Your Bil".

Lost or Stolen Cards, Account Numbers, or
Citibank and Balance Transfer Checks:

W any card, acceunt number, or check is lost or stgfen ar if you think
someone used or may use (kem williout your permission, natify us
at once by calling the felephane number shown on the billing state-
Tienl or the numer obtained by calfing tail-tree or local Direclory
Asgistance. We may require 70U ta provide certain infermation in
writing to help us hind out what happened, and to compiy with such
Pracequres as we may requite in conpection with our mnvestigation.
Con't use the zard, account tummoer, or any checks after we've been
nctified. even if they are Ipund or returned. You may be fiable tor
unzuthorized use of Lhe account, but asl for more thaa 350, You
won't be liable 'or unauthorized purchases or cash agvances made
after we ve been nolilied of te 083 o the theft; however, yoy must
identily for us ne charges an the hilling staterment that were not
mage by you. of somepne authorized by you, and from which you
received o benafit,

Defaulft:

You gefanlt ynder thig Agreement T you fail to pay the ninimem
payment listed on each billing statement when gue. fail 1o make 3
payment o any other creditor when due, fila lor hanknuptey, exceed
YOUr credit line, cay by a check or similar instrument 1hat is not




Nonared or that we must retym because it cannot be frocessad, pay
by automatic debit thatis retumed unoad. ar gefuit ch any olher
Cithank Card Agreement. 1f you delauit. W2 May Close vour account
and demant immedista Payment of the (ull batance. if you have
grven us a security interest in a Cartificate of Depesit, we may use
the deposit amount g pay any amoun! you gws,

FPreauthorized Charges:

i you cefawit, if the carg is lost ar stolen, ar wa thange yolr
dCCIURL Or ICCOURt nember for any reasgr. we may suspend atlo-
Matic ciarges on that account o thire gary vendars for insurange
bremums ar other goods ar servicss, |f o 2authorized charges are
suspended, you must contast the thirg narty vendor 1o remssale
them. You are rasponsibie for making diract payment jor Such
charges until you renstate automatic charges.

Coallection Costs:

If we refer collection of YOUr 3CCOURL 10 3 awyer who is 701 aur
salaried empioyee, you will pe liabie for 2ny reasonabie attarney’s
fees we incur, plus the zosis and 2xpenses of anv 18gal action, ‘o
lhe extent nermitteg oy 1aw.

Arbitration:

PLEASE READ THIS PROVISION QF THE AGREEMENT CAREFULLY.
IT PROVIGES THAT ANY DISPUTE MAY BE RESOLVED BY BINDING
ARBITRATION. ARBITRATION REPLALES THE RIGHT TO GQ TQ
COUAT, INCLUDING THE RIGHT TO A JURY AND THE A1GHT TQ
PARTICIPATE IN A CLASS ACTION OR SIMILAR PROCEEDING.

IN ARBITRATION, A DISPUTE IS RESOLVED BY AN ARBITRATOR
INSTEAD OF & JUBGE OR JURY. ARBITRATION PROCEDURES ARE
SIMPLER AND MORE LIMITED THAN COURT PROCEDURES,

Agreement to Arbitrate:

Either you ar we may, without the other's conseat, aleg mandatory,
binding arbitratien for any ctaim, dispute, ar contravarsy tetwaen
you and us (called “Claims"}.

Claims Coversd:

* Whal Claims are subject Yo arbitration? Al Caims refating 1o
your account, 3 prior relateg account, or our relatigaship are suoject
o arhitration, including Claims regarding the apatication, enlorce-
ability, or inlerpratation of this Agregment and ihis arbilration provi-
stor Al Claims are subject 1o arbitration, no malier what lagat
iheory they are tased an or witat remedy {damages, or nunclive o

declaratory reiief) they seek. This includes Claims based on contract,

lont {including imentional ‘ont). frawd. agency. your or qur negii-
bence, stalutory or regulatory Provisions, or any ather sources of

law; Clzims made as counterzlaims, cross-ciaums, third-party zlaims,

ierpleaders or atherwise: and Ciams mage indepengently or wilh
atner claims. A party who initiates a proceecing in coun may elect

sl I R )

s DR St

-arbilration wilh resc2ct to auy Claim advanczo in that Jroceeding
By any other party. Slaims and remedies spught as part of 5 clags
aclign. pnvate Atorrey ganeral or aiher reMeEsentative Jctinn are
Subiect 1o arnitration on a0 individuat {nof~class, non-reprasantg-
fivet Qasis, and e aroitator may award resied anly on an individual
(non-class, non-representatve) Dagss.

* Whase Claims arz subjecd in arbitration? Mot Ny Gws and
yOWrs. bt 3isa Giaims made oy or 43NSt anyone connacted with
us of you of claiming through us or YOu. such as a co-agplicant ar
JUINOrZEd user of your account, an EMmDigvee, agent, repraseniative.
afiiliated company, oredecessor or SUCCESSOr, Meir, assigniee, ar
‘rusieé mn bankruptcy.

* What time {rame applies o Claimg subject to arbitration? Claims
arfsing m e past. present, or luiure, incluging Claims arisng getose

the apening of your acgoum, are sut/ect 1o arbitration.

+ Broadest interpretalion. Any questions about whether Claims arz
Subject (o aroilration shall be resaivad by F1erpreting this aroitration
Drovisian in the oroadest way the law will allaw it te enforead,
This arpitratien grovisian is govemnag by the Fedaral Artiitration Act
{the “FAA"),

* What about Claims filed in Smail Slaims Court? Claims fileg

i 5 small caime conrt are not subjeet 1o arotration. so lonp as

the malter ramains it such courf and advancas anly an indiviayg!
{nen-class, non-representative) Ciaum.

How Arbilration Works:

* How iloes 7 party iniliale arbiltatian? The party filing ar. arpi-
tration must chcoge one of the loiowing three arbitration firms ang
‘oflow its ruies and procegures far initiating and RUISLINgG am arti-
tratfon: American Arbitration Assaciation, JAMS, and Natignal
Arbrtration Forum, Any artitration Aganing that you attand wiil be
heid af a place chisen oy e arbitatian Al in 1he same ity a5 the
U.3. District Court ctasest to vour then currant billing address, ar
at some other place to which you and we agree in writing. Yoy Tay
o0lin copies of the curreat rules of 2agh of the thres arbitrauign
firms and forms and instructions for lnitiating 2n arbitration by
contacting them as follows:

American Arbitration Assocition
335 Madison Avenue, Floor 10
New York, NY 10017-4605

Wed site: www.adr.org

JAMS

1920 Main Street, Suile 300
Irvine, CA 82610

\Web site: www.jamsads com

National Arbitration Forum

£0. Box 30191

Minneapolis, MN 35405

Wett site: www.ariitration-forum.com
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At any tme vou or we May 35k an Jparepnale gour te comee!
arpilration af Sarrs, ar o 5y e twabon gl Clims pending ards-
iratio, aven o such Clams Sre 9&i; 0t o lawsutt, urless 32931 has
Degun or 3 final judgmen| =3s Desr #ntereu. Even i 3 party ‘ads 1o
SXEICISE these MgNLs Gt Sty 2aricuiar Bme, of In conneciion wth
any particuiar Glaims, (hal sarty can shil require ariilimnan at ; later
time ar in zgnnaction with amv ather Clanms,

+ What procedures and law are applicabie in arbilration? A singe.
naatral arntratcr will resal2 Slaims. The anitrator will oe either

a [awver with 3 least len v2a3rs exgerience of 1 feltrec or former
judge, selected o accornanc with (he ruizs al the arbiration fiem.
vhe arbitration il follow zrec2gures and ules of the arbitration
firm in eflect an ihe dale the sroitration i filed unless those orone-
aures and rutes arz inconsisient with Hus Agregment. in wiich case
this Agreement wil prevail. Those orocadures and rules mav Ymit
the discovery avarable te yeu or us. The armiirador will take reason-
afle steps to growest customer sgcount information and oiher confi-
dentiat information if -aguesied o do 30 by you or us. The arbitratar
will apply appliciole subsisntive lawv consistent vath e FAA ang
applicacle statutes of Nimilalions, will honor claims of priviiege
recoonizeg at ‘aw. and wuf have e power to aware 1o 2 panty any
damages ar other relief proviged {ar under applicanle law. You or
WB may chonse (o have 1 2znng and de represenied Oy counsel.
The ariTaigr Wil make oy Swarg in writing and, o requasted by
vod or us will provide a briet siatamant Gi the reasons jor the awsig.
An award i aroitmiion shad determing the rights and cohgations
detween the named parties anty, and only 0 respes: Af the Claims in
arbitration, and snalt not have any teznng on the nghts and obliga-
tians af aly olher person. or on the resomton of any other aispute.

= Wha pays? Whoever jiles the artitration pays the initiat !iling fee.
it we file, we pay: if you fiie. vou pay, umess you get 3 ‘es wawver
under the applicadte ruies of he grbitradon rm. H you nave paid
the initial filing fee and you orevail, we i reimburse you for that
fee. H there is a hearing, we el gy any 'ees of the arpitrator and
arbilration firm for e tirst dav of that hearing. AH ather fggs wiil
ne allocated as provided oy :he rules ot the arintration firm and
applicande [aw. Aowever, we il agvanca or reimb.rse your fees if
the aroitration rm ar are t73I0r determiEs ihere 8 good reason
for requiring us lo do S0. or I yoU 38 us Ind we geternmng there
's gooa reasan lar damg so. £3en party wii bear ihe expense of
that party’s afiomeys, expens, and winesses. and other expansas,
rzgardiess of which parly pravais, bul a party may recover any ar
all expenses frem another party if the arditrator, applying acplicapie
law, 50 defermines.

* Who can be 3 paity? Caims must be brought in the name of

an indivigual person ar antity and mus! sroceed on an individual
{non-class, non-renresemativel basis, The arhiirator will not award
relief for or against anyone wio is nat a party. |f you or ws renuire
arbitraticn of a Glaimt, neither vou, we. nor any ather nersan may
pursue the Glaim in arbilration as a class sction, private attomsey

Qeneral aCUAR of CINer raoresentative acuon. Ror may such Claim je
PUCSLEL 700U OF aur hehaif in any atigasen in any soert Coanms,
wicliging assigner Ciams. af two or mare persons My ngd be
lomed ar consolwated in e 3ame arbitra: on. However, acphicanis,
Ca-apohcants. authonzed users on a single 3coount andior selgied
AECOUNtS, or corporale aifilates arz hers congigeran A5 Jne oerson.

* When is an aroitration award final? The arourators Jeord 15

fimal and binding cn the parties untess 3 Darty appeals | 0 wnling
in [ne grotration tr within filteen days of jotice of the award. The
apneal myst fequest a new arGitraon beiore 4 panel of hree neutral
afurators designated by e same arburanen firm. The panel il
consider all 'actual and legai issues anas fokow e same rulss ihat
a0piy |8 1 proceading using a single aroitriton ang make gecisions
Jased an he vole of the majority, Casts wil 2e allocated o (e same
way they are allocated for arbitration belome 2 smgle artilrator, Ao
award oy 4 Janet 5 findl and Mnding on the parugs aiter silteen ggvs
133 passed A tingl and bindfng award is sumpect to judicial review
ard enlorcament as provided By the FAA or athar aoprcabe lawe.

Survival and Severability of Terms:

* This artitration prowision shall survive: () lermination 2 changes
in the Agreement. the account, and the rafslionstio detwesn vou

and us concermng the actount: (i) the bankractey of any pary; and
{18} 2Ny taasfer salp or assiOnment nf your aEcount, ar ary amounts
QWEd GN yOUur accouny, to any gther person or enkly ! any portion
of this arbitration pravision 13 deemed invalid or uneniarczaole, \ne
remaining panticns shafl nevertheless remain w tarce. Any daffarent
alresment r2garfing arbitration must be zgreed to i wnting.

Credit Reperting:

Ne may report your performance under s Agreement o credit
reporting zgencies, including your failure (o make minmum pay-
memts an lime. If you request additional cargs on your azeount for
slhers. you ungdersiang that we may epart accaunt migrmstion
inyaur mame a5 well as in the names of those other pecple. 'We
may alsa cbtam fattew-up credit reports on vou {for example. wnen
w2 TRVIEW YOUT GCEZunt "2 3 cregit fine incraasel. il vou wisn to
sagw N2 names af ine agencias we have Soatacted, w2 us at
tre address listed on the biiling statement We wil try 10 colify you
2y tetephene or by mait of any lecal orocess sersed gn Us in order
to give you an opportunity to object to it, uniess the law arohibits
the notice.

'f you think we reported erroneeus informalion o a crecit reporting
agency, \write us at the Gustomer Service address fisted on the frent
gf the billing statement. We will oromptly investigate the matter ang
if pur investigation shaws vou are right. wa will contact 2ach credit
segerting agency to wham we reported anc il reguest they correct
the regor. il we disagree with yau after our investigation. we will
teil you in writing ar by talephiona and instruct vor how ta submit a




siatement ol yaur positingto ase adngies, Your staimmani s
pecome 3 part of your credit record iy thent.

Telephone Monitoring and Recording:
fiom jume 1o HTEe we Ty monitor snd racurl vour uphnne fatis
regarding e Jecount wrihl us 10 3SSire e quakbly mioDug serac

R A

Closing Your Account:

‘i M3y CI0SE your account ai any nme ny nolifying us in wnting.
Hpwever, you remdin responsibie to gav tne falanee accarding 1o
i+g lerms of (his Agreement. We iy slgse vour account of suspenc
your accaunt prviiegas at any time far anv eason wihout prior
ngtice. W2 may alsa ressug 3 differant card, acgount number, or

diffarent checks &t any lime- You must -aumy the carg or e checss .

to us Jpen reguest.

Refusal of the Card:

We are nat tesponsibie if 1 fransaciinn Qn your aezount s nat
spproved, aither by us of by a tniig party. $Yen if rou fgve sullicient
cragil availacte. We may limit the numDner of iransactions gt may

bz approved in ane day. 1" we Qetest unusud! or SUSOICIDUS FClivity

gn yaur Jccaunt, we may {emmporanly susoend your credit pnviteges
until we ¢an verify the aciviy.

Changing this Agreement:

\We can change this Agreement. incluging ail *aes and the annual
percentage raie. it any Hme. We can alsc add or celete provisions !
refating to your account and to the nature. exten!. and enforcement |
of the rights and abligatiens you or we Ty have relating lo this ‘
Agreement. These changes are binding on ¥oL. However, if the ‘
change will cause 2 fag, rale of sTANTMuM paymednt to increase. we |
will mail ygu wiitan notice atigast 15 23ys DETOME (he Degnming o
the bilfing period in which the change Decomes efiective. If yau do
not agree o ihe change, you must natify ug in woting wilntn 23
days after e affective dzle al the changg and pay us tha balance,
ather at ance or under the rms of the unchanged Agreement.
Uniess we notify you athersise, wse of the card alter lhe aflective
date of Lhe change sital be desmad 2CCEpiancE: gl Lhe new (Brms,
gven if e 29 days Nave 1ot axpred. |

|
Enforcing this Agreement: {
We can defay in enfascing ar fail 1o enfarce any of cur rights under ‘
Iis Agreament withaut losing tnem. |

Assignment;
Wa reserve the right to assign any ar alh of our sights ang obliga-
Lons under {his Agreement tg a Murd pary. .

Applicable Law:
The terms ang entorcement af this Agreement shall be governed by
tadarn) 'q and e law of South Dakots, where we gre lgcited.

For Further Information:

i Call us at the lelephene numper shown an the front of the billing

giaterment. You can.al_;q;call toll-freg or local Jireciary Assisiance
1g get our telephone numpar:

/ s
e

an Stork
brasigent & G20

Cilibank {South Dakota), N.A.
P.0. Box 6000
Sioux Falis, 50 57117

@ 2001 Citibank {Seuth Jakata), NA.




What To Do [f There's An Error in Your Bill.

Your Billing Rights. Xeep This Hoiige For Fulure Use.
Thiz 19102 coni@ins imporfant ~~Crmarcn oout your rights ana Qur
respunsibilities under the Fair Ceagit Siiling Act.

Notify Us im Case of Errars or Questions Abaut Your Bil

f you think vour giiling sta2ment is wrong. of # you need more
intgrmation aoout 2 ransaction on your billing statement, write D us
{cn 3 separate sheet) at the addrzss provioed in the Silling Rights
Surmmary portion on the back of vour gilling statement. Write (0 us
s 500n as possible. We must hear from vou no later tiran 50 days
aftar we sent you the first billing staizment on wmch the emror or
oroblem appeared. You can telepriene ys, dul deing so will not pre-
sarve yous rights,

In your ietter, qive ys the foilowing infarmation:
* Your name ang accousi i

o
TILE!
* The delar amgunt of 'he fuspseteg 27TIn

* Describa e arror 3ng eipiain. if yeu can. why you oelieve lhere
is an arror. I van need more Intermatien, descripe the ilem you are
not sure about

= Please sign your fgtter

if you nave authorized us to pay your credit card Bill automatically
r0M your savings or chacking accounl, you can stop the payment
on any amount you think is wrong. 7o stop e payment you must
tell us at least three busmess days tefore (e automatic gayment
is scheduied (D OCCUr

Your Rights and Ovr Responsibilities After We Recelve

Your Written Notice.

We must acknowledge your ieRer within 30 days. uniess we have
corsected the error by then, Within 90 days, we must either correct
the error or explain why we believe your illing s1alement was cor-
ract After we raceive your lefter, we cannot try 1o goilect any amount
vou question. or repart your account as detinguent. We can continue
1 oill vou for the amountyou questce. nciucing finance charges,
and we can apply any unpald amount agains: your Srecit ine. You
Q0 not nave ‘o pay any questionag amount while we are rvestigatr
ing, bu: you are still obligated 1o pay the pans of your balance that
3re net in question.

Il we find that we made a mistaka on your Dilling statement, you
will not have to nay any finanee charges relaled o any guestioned
amount. If we didn't make a mistake, you may have i0 pay finance
charges, and you will have 10 make up any rissed payments on the
questioned amount. In eitner case, we will send you & steiement of
'he amount you owe and the-date it is due.

If you fail o pay the amount that we Mink you owe, we may regon
vou as delfinguent. However, il cur axplanation does no!_satrst‘y you
angd you write to us within 10 cays ielling us that yeu still refuse 10

5

pay, we must el snyone we reper vou !0 that you have 2 auestion
apout your bill. And, we must lefl vou the name and address of any-
ane 10 whom 'we reparted vour aczount information. We muslt !l
anyone we rapart vou 10 that the martser tas Je=n sexled Sanveen us

“when s finally zerisd.

it we don't ollow these rules, we can't collect the first S50 o the
guestioned amount, even if yaur billing statemany wag corregt.

Special Rule for Credit Card Purchases.

'f you nave a problem with the quaiity of property or services that
you purchased wilh a cradit card. and vou hava tried in gooa faith to
correct the prooiem wath he merchant, yau may have the night nct
{0 pay (he remaining arount dug on the oroperty ar services. There
are lwo lmiiatians an this right :

= You must have mace the purchase in your home state or. il not
within your home stale, within 100 mules of your current sadress;
arAd

= Tha gurchase price must Nave Jeen mors an 333

These limiations do not apply if we own or operale the merchant, or
if we matieg you the sdvertisement (or the property or services.

EJ4917GH 09/07 Pt 2900
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Re:  Nicholas Richard Arend, Bky Case No. (03-42833
Debtor. Chapter 7
Citibank (South Dakota), N.A .,
Plaintiff,

\Z Adv Case No. 03-4194
Nicholas Richard Arend,

Defendant.

MEMORANDUM

The records of the Bankruptcy Court reflect that this Adversary Proceeding was
commenced on or about August 6, 2003,

Defendant served a pro se Answer on or about August 23, 2003,

On or about September 22, 2003, this Court issued sua sponte a Scheduling Order and
Order for Trial, pursuant to which, among other things, all discovery was to have been concluded
by November 21, 2003. Trial was scheduled for January 20, 2004.

On October 7, 2003, Plaintiff served detailed written discovery. Defendant did not
respond. Plaintiff could not conduct a meanmingful deposition of the Defendant without such
written responses, and thus brought its first Motion to Compel.

In that first Motion, Plaintiff sought an order compelling a response, and also providing
that in the absence of such response and upon the filing of affidavits attesting to such further
nonresponse, as well as to the merits and the amounts due, that default judgment be entered.
Additionally, Plaintiff sought relief regarding the discovery and other deadlines in the original
Scheduling Order.

That first Motion resulted in this Court’s Order of December 2, 2003, pursuant to the terms
of which the Defendant was required to serve responses to written discovery no later than 15 days
after the date of the Order. The Court also issued an Amended Scheduling Order, which set the
close of discovery at January 15, 2004, and set a trial for March, 2004,

On December 12, 2003, Defendant faxed his responses to the office of the undersigned. A
copy of those responses is attached to Plaintiff’s counsel’s supporting Affidavit as Exhibit A. The
fax was followed by mailed service.



Although the responses were unresponsive in various respects, Plaintiff®s counsel went
forward with the discovery process to bring this matter to a conclusion.

Spectifically, Plaintiff served a Notice of Deposition (a copy of which is attached to
Plantiff’s counsel’s supporting Affidavit as Exhibit B) on December 23, 2003. To keep within the
requirements of the Amended Scheduling Order, the Deposition was scheduled to take place at
Plaintiff’s counsel’s offices on the morning of January 7, 2004.

The Defendant did not show for his deposition on January 7, 2004. Plaintiff’s counsel
waited one half hour for the Defendant to appear, and then made a record with the Court Reporter of
the Defendant’s nonappearance. Neither Plaintiff nor its counsel have received any further
communications from the Defendant.

Plaintiff incurred approximately $90 of court reporter fees in connection with Defendant’s
failure to appear at his own deposition. Plaintiff’s counsel’s professional time, including
preparation for the Deposition (including exhibits), as well as the bringing of this motion, is
estimated to total approximately three and one half hours. Plaintiff’s counsel’s hourly rate range
from $200 to $240 per hour.

Rule 37(d) of the Federal Rules of Civil Procedure ("FRCP") provides in pertinent part as
follows:

"(b) Failure of Party to Attend at Own Deposition....

...(2) Sanctions by Court in Which Action is Pending. [f a party..fails (1) to
appear before the officer who is to take the deposition, after being served with proper
notice,...the court in which the action is pending on motion may make such orders in
regard to the failure as are just, and among other things it may take any action
authorized under subparagraphs (A), (B) and (C) of subdivision (b)(2) of this
rule....In lieu of any order or in addition thereto, the court shall require the party
failing to act or the attorney advising that party or both to pay the reasonable
expenses, including attorneys fees, caused by the failure unless the court finds that the
failure was substantially justified or that other circumstances make an award of
expenses unjust.”

FRCP Rule 37(d).
Rule 37(b)(2)(C) of FRCP provides in pertinent part as follows:

"(b) Failure to Comply With Order.
...{2) Sanctions by Court in Which Action is Pending. If a party...fails to obey an
order to provide or permit discovery,...the court in which the action is pending may
make such orders in regard to the failure as are just, and among others the following:
..{C) An order...rendering a judgment by default against the disobedient party...."

FRCP Rule 37(b)(2)(C).

Plaintiff has now brought a Motion seeking a default judgement, as provided for above. An
Affidavit by Plaintiff, attesting to the underlying facts of the case and the amount due,



accompanies this motion. The immediate granting of judgment is appropriate here. This is the
Defendant’s second failure to comply with discovery; enough is enough.

In the alternative to the forgoing requested relief, Plaintiff requests an order compelling
the Defendant to reimburse Plaintiff for its costs and fees caused by Defendant’s failure to attend
his own deposition, and further ordering Defendant to appear at his deposition to be rescheduled
by Plamtlff’ s attorney, extending the deadlines in the Court’s already once-amended Scheduling
Order’, and further providing for the immediate entry of default judgment if Defendant fails to
attend the rescheduled deposition.

In the event any relief is granted, the above rule appears to mandate an award of fees and
costs to Plaintiff.

Respectfully submitted,
STEIN & MOORE, P.A.

Date:  January 7. 2004 By /e/ Peter B. Stein
Peter B. Stein #104917
Attorneys for Plaintiff
The First National Bank Building
332 Minnesota Street, Suite W-1650
St. Paul, MN 55101
(651)224-9683

' Specifically, and only in the event that default judgment is not immediately awarded, Plaintiff
seeks a suspension of the discovery deadline pending further developments. If immediate default
judgment is not awarded, and if Defendant fails to comply with the order compelling attendance
at his rescheduled deposition, Plaintiff will receive default judgment and the matter of scheduling
will be moot. But if Defendant does appear for any such deposition, all of the deadlines and
dates in the Amended Scheduling Order should be further adjusted accordingly



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Re: Nicholas Richard Arend, Bky Case No. 03-42833
Debtor. Chapter 7
Citibank (South Dakota), N.A., UNSWORN DECLARATION
OF SERVICE
Plaintiff,
V. Adv Case No. 03-4194

Nicholas Richard Arend,

Cefendant.

Pam Stevens, employed by Stein & Moore, P.A., attorneys licensed to practice law in
this Court, with an office address of the First National Bank Building, 332 Minnesota Street,
Suite W-1650, St. Paul, Minnesota 55101, declares that on January 7, 2004, | served:

Notice of Motion and Motion

Affidavit of Peter B. Stein

Affidavit of the Merits and Amount Due
Memorandum

Proposed Order

upon the Defendant named below by mailing to him by first class mail a copy thereof by
enclosing same in an envelope with postage prepaid and depositing same in a mailbox in St.
Paul, Minnesota addressed to him as follows:

Nicholas Richard Arend, Pro Se
14109 Excelsior Blvd.
Minnetonka, MN 55345

and | declare, under penalty of perjury, that the foregoing is true and correct.

Executed: January 7, 2004 By:.__ /e/Pam Stevens

WorkiLiz\Current Wark'citicarp--2 182\Pleadings\"Arend PBS Affidavit of Service 1-7-04.doc”



UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

Re:  Nicholas Richard Arend, Bky Case No. 03-42833

Debtor. Chapter 7
Citibank (South Dakota), N.A.,

Plaintift,
V. Adv Case No. 03-4194
Nicholas Richard Arend,

Defendant.

ORDER

At Minneapolis, Minnesota.
Plaintiff's Motion For Default Judgment As Sanction For Defendant’s Failure To Attend
Deposition And For Alternative Relief, came on before the undersigned Judge of Bankruptcy

Court. Appearances, it any, were as noted in the record.

Upon all the files and proceedings herein, the Court finds as follows:

1. This Adversary Proceeding was commenced on or about August 6, 2003,
2. Defendant served a pro se Answer on or about August 23, 2003.
3. On or about September 22, 2003, this Court issued sua sponte a Scheduling Order

and Order for Trial, pursuant to which, among other things, all discovery was to have been
concluded by November 21, 2003. Trial was scheduled for January 20, 2004.

4, On October 7, 2003, Plaintiff served detailed written discovery. Defendant did
not respond. Plaintiff contended that it could not conduct a meaningful deposition of the
Defendant without such written responses, and thus brought a Motion to Compel.

5. In that first Motion, Plaintiff sought an order compelling a response, and also
providing that in the absence of such response and upon the filing of affidavits attesting to such
further nonresponse, as well as to the merits and the amounts due, that default judgment be
entered. Additionally, Plaintiff sought relief regarding the discovery and other deadlines in the
original Scheduling Order.



6, That first Motion resulted in this Court’s Order of December 2, 2003, pursuant to the
terms of which the Defendant was required to serve responses to written discovery no later than 15
days after the date of the Order. The Court also issued an Amended Scheduling Order, which set
the close of discovery at January 13, 2004, and set a trial for March, 2004.

7. On December 12, 2003, Defendant faxed his responses to written discovery to the
office of the counsel for Plaintiff. The fax was foliowed by mailed service.

8. Although Plaintiff’s counsel asserts that the responses were unresponsive in various
respects, Plaintiff’s counsel determined to go forward with the discovery process to bring this matter
to a conclusion.

9. Specifically, Plaintiff served a Notice of Deposition on December 23, 2003. The
Deposition was scheduled to take place at Plaintiff’s counsel’s offices on the morning of January 7,
2004.

10. The Defendant did not appear for his deposition on January 7, 2004. Plaintiff’s
counsel waited one half hour for the Defendant to appear, and then made a record with the Court
Reporter of the Defendant’s nonappearance. Neither Plaintiff nor its counsel have received any
further communications from the Defendant.

1. Plaintiff incurred approximately $90 of court reporter fees in connection with
Defendant’s failure to appear at his own deposition. Plaintiff’s counsel’s professional time,
including preparation for the Deposition (including exhibits), as well as the bringing of this motion,
i1s estimated to total approximately three and one half hours. Plaintift’s counsel’s hourly rate range
from $200 to $240 per hour. Plaintiff’s ordinary legal fees in an matter of this type are no less than
$600.00

Rule 37(d) of the Federal Rules of Civil Procedure ("FRCP") provides in pertinent part as
follows:

"(b) Failure of Party to Attend at Own Deposition....

...(2) Sanctions by Court in Which Action is Pending. [f a party.. fails (1) to
appear before the officer who is to take the deposition, after being served with proper
notice,...the court in which the action is pending on motion may make such orders in
regard to the failure as are just, and among other things it may take any action
authorized under subparagraphs (A), (B) and (C) of subdivision (b}2) of this
rule....In lieu of any order or in addition thereto, the court shall require the party
failing to act or the attorney advising that party or both to pay the reasonable
expenses, including attorneys fees, caused by the failure unless the court finds that the
failure was substantially justified or that other circumstances make an award of
expenses unjust.”

FRCP Rule 37(d).

Rule 37(b}2)}C) of FRCP provides in pertinent part as follows:



"(b) Failure to Comply With Order.
.(2) Sanctions by Court in Which Action is Pending. If a party...fails to obey an
order to provide or permit discovery,...the court in which the action is pending may
make such orders in regard to the failure as are just, and among others the following:
..(C) An order...rendering a judgment by default against the disobedient party...."

FRCP Rule 37(b)(2)(C).

The immediate granting of default judgment against Defendant is appropriate under the
circumstances of this case. This is the Defendant’s second failure to comply with discovery, and
this is Plaintiff’s second motion with regard to such failures.

Plaintiff has filed an Affidavit as to the underlying facts of the case, and as to the amount due.

[T IS ACCORDINGLY ORDERED AS FOLLOWS:

The Clerk shall enter judgment, nondischargeable under 11 U.S.C. §523(a)(2)(A), in favor of
Plaintift and against the Defendant in the amount of $8,800.00, together with attorney's fees in
the amount of $1320.00 (3600 + 720), plus costs of $240.00 ($150 + $90), in all totaling
$10,360.00.

IT IS SO ORDERED.

Dated:

Nancy C. Dreher
Judge of Bankruptcy Court



